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SUBSTI TUTE HOUSE BI LL 1402

AS AMENDED BY THE SENATE
Passed Legi slature - 2009 Regul ar Session
State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By House Comrerce & Labor (originally sponsored by Representatives
WIlianms, Canpbell, Conway, Moeller, and G een)

READ FI RST TI ME 02/ 20/ 09.

AN ACT Relating to contact with nedical providers after appeals
have been filed under industrial insurance; adding a new section to
chapter 51.52 RCW and creating a new section.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 51.52 RCW
to read as foll ows:

(1) (a) Except as provided in (b) through (d) of this subsection
after receipt of the notice of an appeal that has been filed under RCW
51.52.060(2), the enployer and its representatives shall not have
contact to discuss the issues in question in the appeal wth any
medi cal provider who has exam ned or treated the worker at the request
of the worker or treating nedical provi der, unless witten
aut horization for contact is given by the worker or the worker's
representative. Witten authorizationis only validif given after the
date that the appeal is filed and expires ninety days after it is

si gned.
(b) Contact is permtted as necessary for the ongoi ng managenent of
the claim including but not [imted to comunication regarding the

wor ker's treatnment needs and the provider's treatnent plan, vocational
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and return-to-work issues and assistance, and certification of the
worker's inability to work, unless these issues are in question in the
appeal .

(c) If the enployer or its representatives wi sh to communicate with
the exam ning or treating nedical providers concerning the issues in
question in the appeal, and no witten authorization fromthe worker or
the worker's representative has been obtained, the comrunication nust
ei t her be:

(1) I'n witing, including by e-mail, sent contenporaneously to al
parties with a distinct notice to the provider that any response mnust
be in witing, including by e-mail

(iti) I'n person, by tel ephone, or by videoconference, at a date and
time mutually agreed to by all parties, with the worker or the worker's
representative given the opportunity to fully participate; or

(ii1) Pursuant to a properly schedul ed and not ed deposition.

(d) Witten authorization is not required if the worker fails to
identify or confirmthe examning or treating nedical provider as a
W tness as required by the board.

(2)(a) Except as provided in (b) and (c) of this subsection, after
recei pt of the notice of an appeal under RCW51.52.060(2), the worker
and the representative for the worker, if any, shall not have contact
to discuss the issues in question in the appeal with any nedical
provi der who has exam ned the worker at the request of the enployer
pursuant to RCW51. 36.070, unless witten authorization for contact is
given by the enployer or its representative. Witten authorizationis
only valid if given after the date that the appeal is filed and expires
ninety days after it is signed.

(b) If the worker or the worker's representative wshes to
comunicate with a nedical provider who has examned the worker
pursuant to RCW 51.36.070, and no witten authorization from the
enpl oyer or its representative has been obtained, the conmunication
nmust either be:

(1) I'n witing, including by e-mail, sent contenporaneously to al
parties with a distinct notice to the provider that any response mnust
be in witing, including by e-mail

(ii1) I'n person, by tel ephone, or by videoconference, at a date and
time mutually agreed to by all parties, with the departnent, enpl oyer,

SHB 1402. SL p. 2
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and their representatives given the opportunity to fully participate;
or

(ii1) Pursuant to a properly schedul ed and not ed deposition.

(c) Witten authorization is not required if the enployer fails to
identify or confirm the exam ning nedical provider as a wtness as
requi red by the board.

(3) Subsections (1) and (2) of this section do not apply to the
depart nent.

(a) Except as provided in (b) through (d) of this subsection, after
an appeal has been filed under RCW51.52.060(2), a conference has been
held to schedule hearings, and the worker has nanmed his or her
W tnesses, the departnent and its representatives shall not have
contact to discuss the issues in question in the appeal wth any
medi cal provider who has exam ned or treated the worker at the request
of the worker or treating nedical provider and has been naned as a
witness by the worker or their representative wunless witten
aut horization for contact is given by the worker or the worker's
representative. Witten authorizationis only valid if given after the
date that the appeal is filed and expires ninety days after it is

si gned.
(b) Contact is permtted as necessary for the ongoi ng managenent of
the claim including but not Iimted to comunication regarding the

wor ker's treatnent needs and the provider's treatnent plan, vocational
and return-to-work issues and assistance, and certification of the
worker's inability to work, unless these issues are in question in the
appeal .

(c) If the departnment or its representatives wish to comunicate
with the exam ning or treating nedical providers concerning the issues
in question in the appeal, and no witten authorization fromthe worker
or the worker's representative has been obtained, the comunication
nmust either be:

(1) I'n witing, including by e-mail, sent contenporaneously to al
parties with a distinct notice to the provider that any response mnust
be in witing, including by e-nmail

(iti) I'n person, by tel ephone, or by videoconference, at a date and
time mutually agreed to by all parties, with the worker or the worker's
representative given the opportunity to fully participate; or

(ii1) Pursuant to a properly schedul ed and not ed deposition.
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(d) Witten authorization is not required if the worker fails to
identify or confirmthe examning or treating nedical provider as a
W tness as required by the board.

(4) (a) Except as provided in (b) and (c) of this subsection, after
an appeal has been filed under RCW51.52. 060(2), a conference has been
held to schedule hearings, and the worker has naned his or her
W t nesses, the worker and the representative for the worker, if any,
shall not have contact to discuss the issues in question in the appeal
wi th any nedi cal provider who has exam ned the worker at the request of
t he departnment pursuant to RCW51. 36. 070, unless witten authorization
for contact is given by the departnent or its representatives. Witten
aut hori zation is only valid if given after the date that the appeal is
filed and expires ninety days after it is signed.

(b) If the worker or the worker's representative wshes to
comunicate with a nedical provider who has examned the worker
pursuant to RCW 51.36.070, and no witten authorization from the
departnent or its representative has been obtained, the conmunication
nmust either be:

(1) I'n witing, including by e-mail, sent contenporaneously to al
parties with a distinct notice to the provider that any response mnust
be in witing, including by e-mail;

(ii1) I'n person, by tel ephone, or by videoconference, at a date and
time nmutually agreed to by all parties, with the departnment or its
representatives given the opportunity to fully participate; or

(ti1) Pursuant to a properly schedul ed and noted deposition.

(c) Witten authorization is not required if the departnent fails
to identify or confirmthe exam ning nedical provider as a witness as
requi red by the board.

(5 Upon notion by either party, the industrial appeals judge
assigned to the case may determ ne whether a party has nmade itself
reasonably available to participate in an in-person, telephone, or
vi deoconf erence comruni cation as provided in subsections (1)(c)(ii),
(2)(b)(ii), (3)(c)(ii), and (4)(b)(ii) of this section. If the
i ndustrial appeals judge determ nes that a party has not nade itself
reasonably available, the judge nmay determ ne appropriate renedies
including but not limted to setting a date and tine for the contact
being requested by a party, sanctioning the party who has not
reasonably made itself avail able, or both.

SHB 1402. SL p. 4
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(6) This section only applies to issues set forth in a notice of
appeal under RCW51. 52. 060(2).

(7) This section does not |limt the reporting requirenments under
RCW 51. 04. 050 and 51.36.060 for issues not set forth in a notice of
appeal .

(8) The departnment and board may adopt rules as necessary to
i npl ement the provisions of this section.

(9) A nedical provider who discusses issues on appeal with the
departnment or with any enployer or worker or representative of any
enpl oyer or worker in violation of this section shall not be held
[ iable for such conmuni cati on.

NEW SECTION. Sec. 2. This act applies to orders entered on or
after the effective date of this section.

Passed by the House April 18, 20009.

Passed by the Senate April 8, 2009.

Approved by the Governor May 7, 2009.

Filed in Ofice of Secretary of State May 8, 2009.
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